UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
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UNITED STATES DEPARTMENT ;
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MEMORANDUM DECISION AND ORDER
ON CROSS-MOTIONS TO AMEND SCHEDULING ORDER

On January 31, 2000 the court issued a proposed scheduling order assigning theinstant caseto
the standard track and contemplating atrial date of August 2001. Scheduling Order, etc. (“ Scheduling
Order”) (Docket No. 5). On February 12, 2001 Maine Care Services, Inc. (“MCS’) objected on the
basis that the case would not require atrial and that the court should establish abriefing schedulein
lieu thereof. Plaintiff’s Objection to the Court’ s Scheduling Order (“ Plaintiff’ s Objection”) (Docket
No. 6). However, MCS argued that discovery nonetheless remained appropriate in view of “the
hearing officer’s ex-parte communications and other improprieties not on the record.” Id. a 1. On
February 16, 2001 the United States Department of Agriculture (*USDA”) objected to MCS srequest
for discovery and proposed its own briefing schedule in lieu of trial. Defendant’s Objection to
Scheduling Order and Response to Plaintiff’s Objection (Docket No. 7). On February 28, 2001,
following atelephone conference with counsdl, | granted MCS leave to supplement its objection by

filing “one or more affidavits detailing communications between the administrative hearing officer and



DHS alleged to beex parte aswell asthe basisfor believing other communi cations occurred between
the hearing officer [and others] on an ex partebasis.” Endorsement to Plaintiff’s Objection. Withthe
benefit of MCS' s supplementation and USDA'’ sresponse thereto, | now amend the Scheduling Order
to permit MCS limited discovery, and to establish a briefing schedule in lieu of trial, in the manner
specified below.

|. Background

In its supplemental materials MCS demonstrates that:

1 Following ameeting with MCS on September 2, 1999, the USDA hearing officer, by
letter dated March 16, 2000, communicated directly with the Maine Department of Human Services
(“DHS’) concerning the substance of the matters in issue. Complaint for Judicial Review
(“Complaint”) (Docket No. 1) 1 14; Answer (Docket No. 4) 1 14; Letter dated March 16, 2000 from
Beverly King to Richard L. Jones, attached as Exh. H to Complaint.

2. DHS — which had directed MCS, based on the results of a federal audit, to refund
$353,865 in alleged overpayments to USDA —responded with adetailed letter. Undated |etter from
Richard L. Jones to Beverly King, attached as Exh. | to Complaint; see also Complaint 1 9-11,
Answer |1 9-11.

3. Subsequently (on April 17, 2000) the hearing officer ruled against MCS. Letter dated
April 17, 2000 from Beverly King to Jim Bauer, attached as Exh. A to Complaint.

4, Until counsel for MCS obtained these ex parte letters through a Freedom of Access
reguest in October 2000, neither he nor his client was aware of their existence. Affidavit of Stephen
C. Whiting, Esg. (Docket No. 9) 1 3.

5. The underlying administrative record reveals a number of additional ex parte

communi cations between the hearing officer and other people (in such forms as e-mailsand meetings);



these communications explore, sometimes in great detail, the substantive issues in the case; it is
impossibleto discern from the face of the record theidentity and affiliation of some of these contacts,
and MCS and its counsel were unaware of these communications until receiving a copy of the
administrative record on January 29, 2001. 1d. 4 & attachments thereto.

[l. Analyss

The basis for review of an administrative decision — such as that in issue here —is the
administrative record. See, e.g., Town of Norfolk v. United States Army Corpsof Eng'rs, 968 F.2d
1438, 1458 (1st Cir. 1992). Nonetheless in some circumstances discovery is appropriate;
specificaly, “[clourtsrequire astrong showing of bad faith or improper behavior before ordering the
supplementation of the administrativerecord.” Id. at 1458-59. MCS makes no showing of bad faith;
however, | concludethat it makes a strong showing of “improper behavior” warranting the discovery
requested. See Sokaogon Chippewa Cmty. v. Babbitt, 929 F. Supp. 1165, 1176 (W.D. Wis. 1996),
vacated in part on other grounds on reconsid., 961 F. Supp. 1276 (W.D. Wis. 1997) (“When there
are adequate grounds to suspect bad faith or improper behavior that are not apparent from the
administrative record, depositions of the decisionmakers are appropriate.”).

MCS offers two aternative theories of “improper behavior”: (i) that the hearing officer
contravened applicable Administrative Procedure Act (“*APA”) provisions, which bar ex parte
communications and (ii) that in any event, given the substantive nature of the ex parte contactsin
which she engaged, the conduct offended MCS's constitutional due-process rights. Plaintiff’'s
Supplemental Objection to the Court’ s Scheduling Order (* Plaintiff’s Supp. Objection”) (Docket No.
8) at 23. For purposes of the instant motion, MCS makes a strong showing that each of these

constraints likely was violated.



USDA points out that there are two classes of agency adjudications — so-called “formal”
adjudications pursuant to 5 U.S.C. 8§ 554, with respect to which ex parte communications are
explicitly banned, and so-called “informal” adjudications pursuant to 5 U.S.C. 8 555, with respect to
which there is no such per se ban.! Defendant’s Response to Plaintiff’s Supplemental Objection
(“Defendant’s Supp. Objection”) (Docket No. 10) at 3-5; see also American Airlines, Inc. v.
Department of Transp., 202 F.3d 788, 798 n.4 (5th Cir. 2000) (APA ban on ex parte communications
does not cover informal adjudications); United States v. Iron Mountain Mines, Inc., 987 F. Supp.
1250, 1262 (E.D. Cal. 1997) (“Where the agency isengaged in informal adjudication, as opposed to
formal adjudication or rulemaking, there is no per se prohibition on ex parte contacts.”).

M CS contends that the adjudication at issue here should have been formal; USDA assrtsthat it
waslegitimately informal. Plaintiff’s Supp. Objection at 2; Defendant’ s Supp. Objection at 3; seealso
Complaint 11119-24. The applicable USDA statute and its accompanying regul ations do not expressy
state whether formal proceedings are contemplated. The statute providesin relevant part for a“fair
hearing” in accordance with regulationsto beissued by the Secretary of USDA. 42 U.S.C. 8§ 1766(¢).

The implementing regulation in turn providesinter alia:

(3 ... The appellant may retain legal counsel, or may be represented by another

person. A hearing shall be held by the review official in addition to, or in lieu of, a

review of written information submitted by the appellant only if the appellant so

specifiesin the letter of request for review. . .. A representative of the State agency

shall be allowed to attend the hearing to respond to the appellant’ s testimony and to
answer questions posed by the review official,;

! Section 554(d)(1) provides, with certain exceptions, that hearing officersmay not “ consult aperson or party on afactinissue, unless
on notice and opportunity for dl partiesto participate].]” Inaddition, 5U.S.C. § 557(d)(1)(B), which pertainsto cases adjudicated
pursuant to section 554, datesthat “ no member of the body comprising the agency, administrative law judge, or other employeewhois
or may reasonably be expected to beinvolved inthe decisona process of the proceeding, shal make or knowingly causeto be made
to any interested person outside the agency an ex parte communication relevant to the merits of the proceeding].]”



(4) If the appellant has requested ahearing, the appellant and the State agency shall be
provided with at least 10 calendar days advance written notice, sent by certified mail,
return receipt requested, of the time and place of the hearing;

(5) Any information on which the State agency’ s action was based shall beavailable
to the appellant for inspection from the date of receipt of the request for review;

(6) Thereview officia shall be an independent and impartial official other than, and
not accountableto, any person authorized to make decisionsthat are subject to appeal
under the provisions of this section;

(7) Thereview official shall make adetermination based on information provided by
the State agency and the appellant, and on Program regulations;

(8) Within 60 calendar days of the State agency’ sreceipt of therequest for review, the

review official shall inform the State agency and the appellant of the determination of
thereview . . ..

7 CF.R. § 226.6(k).> The parties do not cite, nor can | find, caselaw considering whether USDA
review of an adversedecisionin thisparticular context must beformal. Nonetheless, the First Circuit
has construed 5 U.S.C. § 554 in amanner that suggestsit should have been. With exceptions not here
relevant, section 554 applies*”in every case of adjudication required by satute to be determined onthe
record after opportunity for an agency hearing[.]” 5 U.S.C. § 554(a). The First Circuit has rejected
the notion “that the precise words ‘ on the record” must be used to trigger the APA,” explaining:

Our holding does not render the opening phrases of § 554 of the APA meaningless.

We are persuaded that their purpose was to exclude ‘ governmental functions, such as

the administration of loan programs, which traditionally have never been regarded as

adjudicative in nature and as a rule have never been exercised through other than

businessprocedures.’ . .. Inshort, weview the crucia part of thelimiting languageto

be the requirement of a statutorily imposed hearing. We are willing to presume that,

unless a statute otherwise specifies, an adjudicatory hearing subject to judicial review

must be on the record.

Seacoast Anti-Pollution League v. Costle, 572 F.2d 872, 876-77 (1st Cir. 1978).2

2 These hearing procedures, which govern review by state agencies, also apply to cases (such as this one) in which USDA ingtead
conducts review because adverse state action was taken on the basis of afedera audit determination. 7 C.F.R. § 226.8(g).

% The question whether the adjudication in issue should have been forma or informal, which isnot thoroughly briefed at thisstage of the
proceedings, is not entirely free from doubt. See, e.g., Serra Clubv. Peterson, 185 F.3d 349, 367 n.26 (5th Cir. 1999), vacated
(continued on next page)



In any event, MCS makes a strong showing of likely “improper behavior” on the basis of its
theory of due-process violation aswell. “The ultimate question in determining if a proceeding in
which ex parte communications occurred must be vacated [on due-process grounds] is whether the
integrity of the process and the fairness of the result wereirrevocably tainted by the communications.”

Soringfield Terminal Ry. Co. v. United Transp. Union, 767 F. Supp. 333, 349 (D. Me. 1991); see
also Serra Club v. Costle, 657 F.2d 298, 400 (D.C. Cir. 1981) (*Where agency action resembles
judicial action, where it involves formal rulemaking, adjudication, or quasi-adjudication among
conflicting private claims to avaluable privilege, the insulation of the decisionmaker from ex parte
contactsisjustified by basic notions of due processto the partiesinvolved.”) (footnotes and internal
quotation marks omitted).

The evidence adduced by MCS — in particular the hearing officer’s ex parte exchange of
letters with the state agency that had taken the adverse action in question — raise a serious question

whether the integrity and fairness of the review process was irrevocably tainted.”

[11. Concluson
For the foregoing reasons, the cross-motions of MCS and USDA to amend the MCS srequest
are each GRANTED in part and DENIED in part, and the Scheduling Order is hereby amended as

follows:

on other grounds on reconsid., 228 F.3d 559 (5th Cir. 2000) (“While the Supreme Court expressed a preference for formal
adjudicationin the early years of the APA, [w]ith the passage of time, however, the notion that one should, when in doulbt, invoke the
APA’ s procedures has waned. In other words, informa adjudicationisby far more prevaent today.”) (citationsand internal quotation
marks omitted). Nonetheless, | need not definitively resolveit inasmuch as | am satified that a sufficiently strong showing has been
meade to justify the discovery requested.

*1n responseto MCS sdue-process argument USDA contends that whether ex parte communicationswithin the context of informal
agency decisonmaking violate condtitutiona due process*“isamoreinvolved question,” Defendant’ s Supp. Objection at 5; however,
USDA neither eaborates upon nor citesauthority for that proposition. USDA aso positsthat MCSdid not have aprotected property
interest in continued participation in the program in issue, id. at 5-6 n.3; however, that is not the gravaman of the Complaint, which
seeksjudicial review of the hearing officer’ sdecision upholding DHS srequirement, based on theresults of afedera audit, that MCS
(continued on next page)



1 The*“Track Assignment” section on page 1 is deleted and the following is substituted:

“Track Assgnment: This case has been assigned to the Standard Track. MCSis permitted to depose

hearing officer Beverly King concerning ex parte communications and the effect, if any, such
communications had on her decision. Should either party desirefollowup discovery, the parties shal
confer and attempt to agree regarding the same. Failing such agreement, the party desiring further
discovery may petition the court to permit it.”

2. The “Deadline for Filing of All Dispositive Motions” and “Expected Trial Date’

sections on page 3 are deleted and the following is substituted: “ Briefing Schedule: The case shall be

decided on the basis of dispositive cross-motionsfor judgment on a stipul ated record, see Continental
Grain Co. v. Puerto Rico Mar. Shipping Auth., 972 F.2d 426, 429 n.7 (1st Cir. 1992), or, failing
agreement on a stipulated record, on the basis of cross-motions for summary judgment submitted, in
either case, within sixty (60) daysfollowing the close of discovery, with opposition briefs due within
thirty (30) days of thefiling of those motions and reply briefs due within fifteen (15) days following
the filing of the opposition briefs.”

So ordered.

Dated this 15th day of March, 2001.

David M. Cohen
United States Magistrate Judge
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